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Q and A

P is unable to make a decision for himself or herself about
the matter, because of an impairment of, or a disturbance
in the functioning of, the mind or brain.
A person is not to be treated as lacking capacity in
relation to a DoL unless it is established that the person
lacks capacity.
The Act applies only to people who lack capacity.

P lacks capacity (or the ability) to make a decision if P is unable
to do AT LEAST ONE of the following:

(a) understand the information relevant to the decision
(including consequences of deciding one way or another)
(b) retain that information for the time required to make the
decision
(c) appreciate the relevance of that information and use and
weigh it as part of the decision making process
(d) communicate his or her decision

To test if a person who lacks capacity is deprived of his or her liberty
the following questions must be asked:
is P under continuous supervision or control?
And
is P free to leave?
}

•

}

If P lacks capacity, is under continuous supervision / control and is
not free to leave, there needs to be consideration of DoL Safeguards
DoLS apply only to people who lack capacity and are deprived of
their liberty.
Consideration of further legal criteria is required to ascertain
whether DoLS are required. A flowchart has been devised to support
with this. The flowchart has been included with resources shared
with you today.

Deprivation of Liberty – General
Safeguards
◦ reasonable belief of incapacity
◦ reasonable belief of best interests
◦ as well as the additional safeguard of POSH
must always be met, whether it is an
emergency or not

Further safeguards must be put in place as
soon as practicable. These include:

}

}

}

}

Formal Assessment of Capacity is completed
◦ Form 1
The Nominated Person is consulted
◦ Form 2
Prevention of Serious Harm condition is met
◦ Form 2
Authorisation is applied for and granted
◦ Trust Panel Authorisation (TPA)
◦ Short Term Detention Authorisation (STDA)

Everything HSC Trusts have to do under MCA
at this time:
Ø

Ø

Ø

Short Term Detention Authorisation and Extensions
– Hospital only
Trust Panel Authorisations and Extensions
Emergency Provisions
(not just HSC Trusts – everyone)

Can be sought in two ways under the Act:
Short-term Detention Authorisation in hospital for examination,
or examination followed by treatment - can last for a maximum
of 28 days. The short term detention of P must be in a hospital
setting and must also include an element of examination, or
examination followed by other treatment and care
Trust Panel Authorisation - can last for a maximum of six
months and may be extended, initially for six months and then
for one year at a time.

}

}
}

}

}
}
}

The emergency provisions of the MCA enables a patient to be taken
to or to stay in a place of a DoL without all of the deprivation of
liberty safeguards being in place yet.
You do not need to have received any DoLS or MCA training to apply
emergency provisions.
Not necessarily a MEDICAL emergency
The General Safeguards are required:
◦ reasonable belief of incapacity
◦ reasonable belief of best interests
◦ as well as the additional safeguard of POSH must always be met,
whether it is an emergency or not
If you need to apply emergency provisions, you should advise the
Trust as soon as possible so that they can take action.
The requirement under emergency provisions is a recording in the
patient’s notes.
There is no time limit to emergency provisions but DoLS should be
applied as soon as is practicable. The Trust does this.

Mental Capacity Act (Northern Ireland) 2016
Emergency Deprivation of Liberty
Checklist
Do you have reasonable belief that this person lacks capacity?
Is the decision to deprive this person of their liberty being made in their
best interest?
Is this decision to deprive this person of their liberty to Prevent Serious
Harm to self or Serious Physical Harm to others?
Do you have reasonable belief that this is an Emergency Situation?
Please document why:
i.e You know that the additional safeguards are not met, but you have a
reasonable belief that to delay until safeguards are met would create
unacceptable risk of harm to P
or
You do not know whether the safeguards are met but you reasonably
believe that to delay until it is established if the safeguards would be met
would create an unacceptable risk of harm to P
Unacceptable risk is where the seriousness of the harm that could be
caused to P by delay/waiting and the likelihood of the harm outweigh the
risk to P in not complying with safeguards. i.e unacceptable risk of harm if
the deprivation of liberty is not carried out
What Safeguards are you aware/unsure are not currently in place?
A. Formal assessment of capacity
B. Requirement to consult a Nominated Person
C. Best Interests Determination Statement or Decision Making
D. Authorisation (either Short-term detention or Trust Panel)
E. Authorisation to take a person to a place for a Deprivation of Liberty
Have you applied all possible Additional Safeguards?
Please place on Patient’s file

Belfast Health and Social Care Trust have now had a number of instances of
deprivation of liberty authorisations in which we have sought to rely on the
Emergency Provisions within the Hospital context.
A letter has been developed stating that the Trust are seeking to rely on
the Emergency provisions under the Act. The accompanying checklist sets
out the relevant test list and as long as the answers provided to the
questions give sufficient information and detail and this can be relied
upon. Use this info to liaise with NIAS and PSNI if necessary.
As indicated by the Department in the Emergency Code of Practice, “use of
emergency provisions must be considered on a case by case basis and
cannot be used as a blanket measure”. The paper work attached, in
completed form, should be sufficient to demonstrate that the core
principles of the Act have been applied to the individual circumstance, and
best interests, of this patient.

Dr Tanya Kane
Consultant Psychiatrist working in Mental
Capacity Services
Belfast HSC Trust and Southern HSC Trust
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Patients in care homes and GP involvement in
MCA process
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Managing patients with BPSD

}

Assessing patients with memory loss

DoLs applies in a variety of settings;
care homes, learning disability
facilities, Brain injury units, day care,
own home etc.
} Applies to those aged 16 +
} Most cases will be known to relevant
community team
}

}
}
}
}

}
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Outline of care and treatment that P receives
Capacity assessment
Best interests
Prevention of serious harm and is it
proportionate
Less restrictive options
Any Doctor that has 2 years experience and
completed relevant training

}
}
}

}
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Delirium v Dementia
Challenging behaviours can be a way of
communicating unmet need
BPSD; apathy, anxiety, depression, agitation,
delusions, hallucinations, wandering,
disinhibition, shouting, repetitive behaviours,
sleep disturbance
Try and identify cause and use non
pharmacological measures first
Low dose antipsychotics produce limited benefits
and associated with increased risk of stroke and
mortality, sedation, EPSEs, falls, confusion

}

}

}

Avoid antipsychotics in patients with Lewy
Body
Consider referral from Dementia service – this
will allow assessment for cholinesterase
inhibitor therapy
Distraction, activity, 1:1, music therapy, carer
input

}
}

}
}

Physical; Pain, constipation, poor diabetic control,
dehydration, hypoxia, heart failure
Exclude Delirium
Environment; Over stimulating environment,
Social isolation, Visual and auditory impairments
Medications; Particularly anticholinergic drugs

}

}
}

}
}

History and collateral history- particularly
looking at memory, functioning and safety
within the home
Look for BPSD
Consider medication, medical, family and
alcohol history
Physical examination
Bloods- FBP, CRP, U+E, TFTs, LFTs, HBA1c,
Serum B12 and Folate

}

}
}

Consider ECG, MSSU, CXR, syphilis serology
and HIV screening
Cognitive assessment eg MMSE
CT

§

§

§

§

§

75 years old, lives in supported living with no
domiciliary support, no informal support.
Not known to any team or services outside of
District Nursing support with leg dressings.
Cellulitis, non compliance with antibiotic
treatment.
Increasingly unusual behaviour – in communal
areas in states of undress, not eating or drinking,
falling, refusing District Nursing dressing legs,
disorientated to place and time.
Scheme Coordinator in supported living has
contacted the GP Surgery to escalate concerns.

§

§

§

GP refers to Approved Social Work Service for
assessment under the Mental Health
(Northern Ireland) Order 1986.
ASW establishes during telephone
consultation that Mr Smith does not have a
mental disorder (Article 4 (2) (a), but likely a
Delirium as a result of his physical health. Mr
Smith therefore cannot be detained.
GP has significant concerns regarding Mr
Smith’s ability to keep himself safe and feels
some action is required to do so.

Consideration of admission under Mental Capacity Act
(Northern Ireland) 2016.
Two options available:
1. Short Term Detention Authorisation from community to
Hospital. Legal requirements: Form 1 Statement of
Incapacity, Form 2 Best Interests Determination Statement,
Form 6 Medical Assessment, Form 7 Statement of Incapacity
to Apply to Review Tribunal (if applicable), Form 8 Short
Term Detention Authorisation

Admission to Hospital from Community under
2. Emergency Provisions. Legal requirements: reasonable
belief that Mr Smith lacks capacity, reasonable belief that
DoL is in Mr Smith’s best interests, record in Mr Smith’s
notes.

§

§

§
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Mrs Jones is an 85 year old woman with a
diagnosis of dementia. Her dementia is advanced
and she lacks capacity to make decisions
regarding her care arrangements.
Mr Jones has been her carer for 2 years. Mr Jones
has consistently declined support from Trust
services and has no informal or formal supports.
Mr Jones has been taken to hospital via
ambulance with a suspected heart attack.
Ambulance staff have contacted you, concerned
about Mrs Jones being at home alone.
What can you do?

§

§
§

§

Mrs Jones does not require any treatment or
examination in hospital, she requires support
with the tasks that Mr Jones was supporting with
previously.
Mrs Jones requires 24 hour supervision due to
risks of wandering.
Mrs Jones could be urgently admitted to a care
home under emergency provisions in her best
interests and for the prevention of serious harm.
You can see support for making these
arrangements through your MDTs or if necessary,
through your local social care / community social
work teams.

Belfast Health and Social Care Trust have now had a number of instances of
deprivation of liberty authorisations in which we have sought to rely on the
Emergency Provisions within the Hospital context.
A letter has been developed stating that the Trust are seeking to rely on
the Emergency provisions under the Act. The accompanying checklist sets
out the relevant test list and as long as the answers provided to the
questions give sufficient information and detail and this can be relied
upon. Use this info to liaise with NIAS and PSNI if necessary.
As indicated by the Department in the Emergency Code of Practice, “use of
emergency provisions must be considered on a case by case basis and
cannot be used as a blanket measure”. The paper work attached, in
completed form, should be sufficient to demonstrate that the core
principles of the Act have been applied to the individual circumstance, and
best interests, of this patient.

Where the Mental Health (Northern Ireland) Order 1986 can be
used, it should be used. The criteria for admission for
assessment under the Order is highlighted in Article 4(2).
4 (2) An application for assessment may be made in respect
of a patient on the grounds that—
(a) he is suffering from mental disorder of a nature or degree
which warrants his detention in a hospital for assessment (or
for assessment followed by medical treatment); and
(b) failure to so detain him would create a substantial
likelihood of serious physical harm to himself or to other
persons.
In making a referral through either the GP for an assessment
under the Order or directly to the Approved Social Work
programme under the Order, staff should have a reasonable
belief that the service user meets this criteria and requires
treatment in a psychiatric Hospital.

}
}

}
}

Complete your statutory training to a minimum of
Level 3.
If a patient presents who might need admitted to
Hospital but does not meet MHO criteria, apply
MCA and support GP with coordination of
admission to Hospital. Note – this is no different to
what you would do before MCA to keep a patient
safe, except now there is a legal framework to do
so.
Consider emergency provisions in instances where
urgent care home admissions are required.
Consult with an ASW if you are unsure which
framework to use.
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